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Case Name:
Robertson v. ProQuest Information and Learning Co.

RE: IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36, as amended
AND IN THE MATTER OF a Plan of Compromise or Arrangement of
Canwest Publishing Inc./Publications Canwest Inc., Canwest
Books Inc. and Canwest (Canada) Inc.
AND RE: Heather Robertson, Plaintiff, and
ProQuest Information and Learning Company, Cedrom-SNI Inc.,
Toronto Star Newspapers Ltd., Rogers Publishing Limited and

Canwest Publishing Inc., Defendants

[2011] O.J. No. 1160
2011 ONSC 1647

Court File Nos. 03-CV-252945CP, CV-10-8533-00CL

Ontario Superior Court of Justice
Commercial List

S.E. Pepall J.
March 15, 2011.
(34 paras.)

Bankruptcy and insolvency law -- Companies’ Creditors Arrangement Act (CCAA) matters -- Com-
promises and arrangements -- Sanction by court -- Application by the representative plaintiff and
by one of the defendants, who was governed by an order under the Companies' Creditors Arrange-
ment Act, for approval of a settlement that would resolve plaintiff's class proceeding and claim un-
der the Act allowed -- Settlement would result in fair and reasonable outcome -- Settlement was
recommended by all of the involved parties and it was not opposed by the defendants in the class
proceeding who were not included in it.

Bankruptcy and insolvency law -- Proceedings -- Practice and procedure -- Settlements -- Applica-
tion by the representative plaintiff and by one of the defendants, who was governed by an order un-
der the Companies’ Creditors Arrangement Act, for approval of a settlement that would resolve
plaintiff’s class proceeding and claim under the Act allowed -- Settlement would result in fair and
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reasonable outcome -- Settlement was recommended by all of the involved parties and it was not
opposed by the defendants in the class proceeding who were not included in it.

Civil litigation -- Civil procedure -- Parties -- Class or representative actions -- Settlements -- Ap-
proval -- Application by the representative plaintiff and by one of the defendants, who was governed
by an order under the Companies' Creditors Arrangement Act, for approval of a settlement that
would resolve plaintiff’s class proceeding and claim under the Act allowed -- Settlement would re-
sult in fair and reasonable outcome -- Settlement was recommended by all of the involved parties
and it was not opposed by the defendants in the class proceeding who were not included in it.

Application by Robertson and by the defendant Canwest Publishing Inc. for approval of a settle-
ment. Robertson, who was a plaintiff in her own capacity and was also the representative plaintiff in
a class proceeding, commenced this action in July 2003. The action was certified as a class pro-
ceeding in October 2008. Robertson claimed compensatory damages of $500 million and punitive
and exemplary damages of $250 million against the defendants for copyright infringement. In Janu-
ary 2010 Canwest was granted an initial order pursuant to the Companies' Creditors Arrangement
Act. In April 2010 Robertson filed a claim under the Arrangement Act for $500 million. The Moni-
tor's opinion was that this claim was worth $0. The proposed settlement would resolve the class
proceeding and the proceeding under the Arrangement Act. Court approval was not required for the
claim under the Arrangement Act but it was required for the class proceeding. Under the settlement
the claim under the Arrangement Act would be allowed in the amount of $7.5 million for voting and
distribution purposes. Robertson undertook to vote in favour of the proposed Plan under the Ar-
rangement Act. The action would be dismissed against Canwest, which did not admit liability. The
action would not be dismissed against the other defendants. The Monitor was involved in the nego-
tiation of the settlement and recommended approval for it concluded that the settlement agreement
was a fair and reasonable resolution for Canwest.

HELD: Application allowed. The settlement agreement met the tests for approval under the Ar-
rangement Act and under the Class Act. No one, including the non-settling defendants who received
notice, opposed the settlement. Robertson was a very experienced and sophisticated litigant who
previously resolved a similar class proceeding against other media companies. The settlement
agreement was recommended by experienced counsel and it was entered into after serious negotia-
tions between sophisticated parties. It would result in a fair and reasonable outcome, partly because
Canwest was in an insolvency proceeding with all of its attendant risks and uncertainties.

Statutes, Regulations and Rules Cited:

Class Proceedings Act, 1992, S.0. 1992, c. 6, s. 29, s. 34
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36,

Counsel:

Kirk Baert, for the Plaintiff.

Peter J. Osborne and Kate McGrann, for Canwest Publishing Inc.
Alex Cobb, for the CCAA Applicants.
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Ashley Taylor and Maria Konyukhova, for the Monitor.

REASONS FOR DECISION
S.E. PEPALL J.:--
Overview
1 On January 8, 2010, I granted an initial order pursuant to the provisions of the Companies'

Creditors Arrangement Act ("CCAA") in favour of Canwest Publishing Inc. ("CPI") and related en-
tities (the "LP Entities"). As a result of this order and subsequent orders, actions against the LP En-
tities were stayed. This included a class proceeding against CPI brought by Heather Robertson in
her personal capacity and as a representative plaintiff (the "Representative Plaintiff"). Subsequently,
CPI brought a motion for an order approving a proposed notice of settlement of the action which
was granted. CPI and the Representative Plaintiff then jointly brought a motion for approval of the
settlement of both the class proceeding as against CPI and the CCAA4 claim. The Monitor supported
the request and no one was opposed. I granted the judgment requested and approved the settlement
with endorsement to follow. Given the significance of the interplay of class proceedings with CCAA4
proceedings, I have written more detailed reasons for decision rather than simply an endorsement.

Facts

2 The Representative Plaintiff commenced this class proceeding by statement of claim dated
July 25, 2003 and the action was case managed by Justice Cullity. He certified the action as a class
proceeding on October 21, 2008 which order was subsequently amended on September 15, 2009.

3 The Representative Plaintiff claimed compensatory damages of $500 million plus punitive
and exemplary damages of $250 million against the named defendants, ProQuest Information and
Learning LL.C, Cedrom-SNI Inc., Toronto Star Newspapers Ltd., Rogers Publishing Limited and
CPI for the alleged infringement of copyright and moral rights in certain works owned by class
members. She alleged that class members had granted the defendants the limited right to reproduce
the class members' works in the print editions of certain newspapers and magazines but that the de-
fendant publishers had proceeded to reproduce, distribute and communicate the works to the public
in electronic media operated by them or by third parties.

4 As set out in the certification order, the class consists of:

A.  All persons who were the authors or creators of original literary works ("Works")
which were published in Canada in any newspaper, magazine, periodical, news-
letter, or journal (collectively "Print Media") which Print Media have been re-
produced, distributed or communicated to the public by telecommunication by,
or pursuant to the purported authorization or permission of, one or more of the
defendants, through any electronic database, excluding electronic databases in
which only a precise electronic reproduction of the Work or substantial portion
thereof is made available (such as PDF and analogous copies) (collectively
"Electronic Media"), excluding:
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(a)  persons who by written document assigned or exclusively licensed all of the
copyright in their Works to a defendant, a licensor to a defendant, or any third
party; or

(b)  persons who by written document granted to a defendant or a licensor to a de-
fendant a license to publish or use their Works in Electronic Media; or

(¢)  persons who provided Works to a not for profit or non-commercial publisher of
Print Media which was licensor to a defendant (including a third party defend-
ant), and where such persons either did not expect or request, or did not receive,
financial gain for providing such Works; or

(d) persons who were employees of a defendant or a licensor to a defendant, with
respect to any Works created in the course of their employment.

Where the Print Media publication was a Canadian edition of a foreign publica-
tion, only Works comprising of the content exclusive to the Canada edition shall
qualify for inclusion under this definition.

(Persons included in clause A are thereinafter referred to as "Creators". A "li-
censor to a defendant" is any party that has purportedly authorized or provided
permission to one or more defendants to make Works available in Electronic
Media. References to defendants or licensors to defendants include their prede-
cessors and successors in interest)

B.  All persons (except a defendant or a licensor to a defendant) to whom a Creator,
or an Assignee, assigned, exclusively licensed, granted or transmitted a right to
publish or use their Works in Electronic Media.

(Persons included in clause B are hereinafter referred to as "Assignees")

C.  Where a Creator or Assignee is deceased, the personal representatives of the es-
tate of such person unless the date of death of the Creator was on or before De-
cember 31, 1950.

5 As part of the CCA4 proceedings, I granted a claims procedure order detailing the procedure
to be adopted for claims to be made against the LP Entities in the CCA4 proceedings. On April 12,
2010, the Representative Plaintiff filed a claim for $500 million in respect of the claims advanced
against CPI in the action pursuant to the provisions of the claims procedure order. The Monitor was
of the view that the claim in the CCAA4 proceedings should be valued at $0 on a preliminary basis.

6 The Representative Plaintiff's claim was scheduled to be heard by a claims officer appointed
pursuant to the terms of the claims procedure order. The claims officer would determine liability
and would value the claim for voting purposes in the CCA4 proceedings.

{/ Prior to the hearing before the claims officer, the Representative Plaintiff and CPI negotiated
for approximately two weeks and ultimately agreed to settle the CCAA4 claim pursuant to the terms
of a settlement agreement.

8 When dealing with the consensual resolution of a CCAA claim filed in a claims process that
arises out of ongoing litigation, typically no court approval is required. In contrast, class proceeding
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settlements must be approved by the court. The notice and process for dissemination of the settle-
ment agreement must also be approved by the court.

9 Pursuant to section 34 of the Class Proceedings Act, the same judge shall hear all motions
before the trial of the common issues although another judge may be assigned by the Regional Sen-
ior Judge (the "RSJ") in certain circumstances. The action had been stayed as a result of the CCAA
proceedings. While I was the supervising CCAA judge, I was also assigned by the RSJ to hear the
class proceeding notice and settlement motions.

10 Class counsel said in his affidavit that given the time constraints in the CCAA4 proceedings,
he was of the view that the parties had made reasonable attempts to provide adequate notice of the
settlement to the class. It would have been preferable to have provided more notice, however, given
the exigencies of insolvency proceedings and the proposed meeting to vote on the CCAA Plan, I was
prepared to accept the notice period requested by class counsel and CPI.

11 In this case, given the hybrid nature of the proceedings, the motion for an order approving
notice of the settlement in both the class action proceeding and the CCA4 proceeding was brought
before me as the supervising CCAA4 judge. The notice procedure order required:

1)  the Monitor and class counsel to post a copy of the settlement agreement
and the notice order on their websites;

2)  the Monitor to publish an English version of the approved form of notice
letter in the National Post and the Globe and Mail on three consecutive
days and a French translation of the approved form of notice letter in La
Presse for three consecutive days;

3)  distribution of a press release in an approved form by Canadian Newswire
Group for dissemination to various media outlets; and

4)  the Monitor and class counsel were to maintain toll-free phone numbers
and to respond to enquiries and information requests from class members.

12 The notice order allowed class members to file a notice of appearance on or before a date set
forth in the order and if a notice of appearance was delivered, the party could appear in person at the
settlement approval motion and any other proceeding in respect of the class proceeding settlement.
Any notices of appearance were to be provided to the service list prior to the approval hearing. In
fact, no notices of appearance were served.

13 In brief, the terms of the settlement were that:

a)  the CCAA claim in the amount of $7.5 million would be allowed for voting
and distribution purposes;

b)  the Representative Plaintiff undertook to vote the claim in favour of the
proposed CCAA Plan;

¢) the action would be dismissed as against CPI;

d)  CPI did not admit liability; and

e)  the Representative Plaintiff, in her personal capacity and on behalf of the
class and/or class members, would provide a licence and release in respect
of the freelance subject works as that term was defined in the settlement
agreement.
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14 The claims in the action in respect of CPI would be fully settled but the claims which also
involved ProQuest would be preserved. The licence was a non-exclusive licence to reproduce one or
more copies of the freelance subject works in electronic media and to authorize others to do the
same. The licence excluded the right to licence freelance subject works to ProQuest until such time
as the action was resolved against ProQuest, thereby protecting the class members' ability to pursue
ProQuest in the action. The settlement did not terminate the lawsuit against the other remaining de-
fendants. Under the CCAA Plan, all unsecured creditors, including the class, would be entitled to
share on a pro rata basis in a distribution of shares in a new company. The Representative Plaintiff
would share pro rata to the extent of the settlement amount with other affected creditors of the LP
Entities in the distributions to be made by the LP Entities, if any.

15 After the notice motion, CPI and the Representative Plaintiff brought a motion to approve
the settlement. Evidence was filed showing, among other things, compliance with the claims pro-
cedure order. Arguments were made on the process and on the fairness and reasonableness of the
settlement.

16 In her affidavit, Ms. Robertson described why the settlement was fair, reasonable and in the
best interests of the class members:

In light of Canwest's insolvency, I am advised by counsel, and verily believe,
that, absent an agreement or successful award in the Canwest Claims Process, the
prospect of recovery for the Class against Canwest is minimal, at best. However,
under the Settlement Agreement, which preserves the claims of the Class as
against the remaining defendants in the class proceeding in respect of each of
their independent alleged breaches of the class members' rights, as well as its
claims as against ProQuest for alleged violations attributable to Canwest content,
there is a prospect that members of the Class will receive some form of compen-
sation in respect of their direct claims against Canwest.

Because the Settlement Agreement provides a possible avenue of recovery for
the Class, and because it largely preserves the remaining claims of the Class as
against the remaining defendants in the class proceeding, I am of the view that
the Settlement Agreement represents a reasonable compromise of the Class claim
as against Canwest, and is both fair and reasonable in the circumstances of Can-
west's insolvency.

17 In the affidavit filed by class counsel, Anthony Guindon of the law firm Koskie Minsky LLP
noted that he was not in a position to ascertain the approximate dollar value of the potential benefit
flowing to the class from the potential share in a pro rata distribution of shares in the new corpora-
tion. This reflected the unfortunate reality of the CCAA process. While a share price of $11.45 was
used, he noted that no assurance could be given as to the actual market price that would prevail. In
addition, recovery was contingent on the total quantum of proven claims in the claims process. He
also described the litigation risks associated with attempting to obtain a lifting of the CCAA stay of
proceedings. The likelihood of success was stated to be minimal. He also observed the problems
associated with collection of any judgment in favour of the Representative Plaintiff. He went on to
Sstate:
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... The Representative Plaintiff, on behalf of the Class, could have elected to
challenge Canwest's initial valuation of the Class claim of $0 before a Claims
Officer, rather than entering into a negotiated settlement. However, a number of
factors militated against the advisability of such a course of action. Most im-
portantly, the claims of the Class in the class proceeding have not been proven,
and the Class does not enjoy the benefit of a final judgment as against Canwest.
Thus, a hearing before the Claims Officer would necessarily necessitate a finding
of liability as against Canwest, in addition to a quantification of the claims of the
Class against Canwest.

... a negative outcome in a hearing before a Claims Officer could have the effect
of jeopardizing the Class claims as against the remaining defendants in the class
proceeding. Such a finding would not be binding on a judge seized of a common
issues trial in the class proceeding; however, it could have persuasive effect.

Given the likely limited recovery available from Canwest in the Claims Process,
it is the view of Class Counsel that a negotiated resolution of the quantification
of Class claim as against Canwest is preferable to risking a negative finding of
liability in the context of a contested Claims hearing before a Claims Officer.

18 The Monitor was also involved in the negotiation of the settlement and was also of the view
that the settlement agreement was a fair and reasonable resolution for CPI and the LP Entities'
stakeholders. The Monitor indicated in its report that the settlement agreement eliminated a large
degree of uncertainty from the CCA4 proceeding and facilitated the approval of the Plan by the req-
uisite majorities of stakeholders. This of course was vital to the successful restructuring of the LP
Entities. The Monitor recommended approval of the settlement agreement.

19 The settlement of the class proceeding action was made prior to the creditors' meeting to
vote on the Plan for the LP Entities. The issues of the fees and disbursements of class counsel and
the ultimate distribution to class members were left to be dealt with by the class proceedings judge
if and when there was a resolution of the action with the remaining defendants.

Discussion

20 Both motions in respect of the settlement were heard by me but were styled in both the
CCAA proceedings and the class proceeding.

21 As noted by Jay A. Swartz and Natasha J. MacParland in their article "Canwest Publishing -
A Tale of Two Plans™:

"There have been a number of CCAA4 proceedings in which settlements in respect
of class proceedings have been implemented including McCarthy v. Canadian
Red Cross Society, (Re:) Grace Canada Inc., Muscletech Research and Devel-
opment Inc., and (Re:) Hollinger Inc. ... The structure and process for notice and
approval of the settlement used in the LP Entities restructuring appears to be the
most efficient and effective and likely a model for future approvals. Both mo-
tions in respect of the Settlement, discussed below, were heard by the CCA4
judge but were styled in both proceedings." [citations omitted]
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(a) Approval

(i) CCAA Settlements in General

22 Certainly the court has jurisdiction to approve a CCA44 settlement agreement. As stated by

Farley J. in Re Lehndor{f General Partner Ltd.,* the CCAA is intended to provide a structured envi-
ronment for the negotiation of compromises between a debtor company and its creditors for the
benefit of both. Very broad powers are provided to the CCA4 judge and these powers are exercised
to achieve the objectives of the statute. It is well settled that courts may approve settlements by
debtor companies during the CCAA stay period: Re Calpine Canada Energy Ltd*; Re Air Canadar,
and Re Playdium Entertainment Corp.* To obtain approval of a settlement under the CCAA, the
moving party must establish that: the transaction is fair and reasonable; the transaction will be bene-
ficial to the debtor and its stakeholders generally; and the settlement is consistent with the purpose

o

and spirit of the CCAA4. See in this regard Re Air Canada and Re Calpine.’

(i) Class Proceedings Settlement

23 The power to approve the settlement of a class proceeding is found in section 29 of the
Class Proceedings Act, 1992¢. That section states:

29(1) A proceeding commenced under this Acz and a proceeding certified as a
class proceeding under this Acf may be discontinued or abandoned only with the
approval of the court, on such terms as the court considers appropriate.

(2) A settlement of a class proceeding is not binding unless approved by the
court.

(3) A settlement of a class proceeding that is approved by the court binds all
class members.

(4) In dismissing a proceeding for delay or in approving a discontinuance,
abandonment or settlement, the court shall consider whether notice should be
given under section 19 and whether any notice should include,

(a) an account of the conduct of the proceedings;
(b)  astatement of the result of the proceeding; and
(¢c) adescription of any plan for distributing settlement funds.

24 The test for approval of the settlement of a class proceeding was described in Dabbs v. Sun
Life Assurance Co. of Canada’. The court must find that in all of the circumstances the settlement is
fair, reasonable and in the best interests of those affected by it. In making this determination, the
court should consider, amongst other things:

a)  the likelihood of recovery or success at trial;
b)  the recommendation and experience of class counsel; and
c) the terms of the settlement.
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As such, it is clear that although the CCA4 and class proceeding tests for approval are not identical,
a certain symmetry exists between the two.

25 A perfect settlement is not required. As stated by Sharpe J. (as he then was) in Dabbs v. Sun
Life Assurance Co. of Canada":

Fairness is not a standard of perfection. Reasonableness allows for a range of
possible resolutions. A less than perfect settlement may be in the best interests of
those affected by it when compared to the alternative of the risks and costs of lit-
igation.

26 Where there is more than one defendant in a class proceeding, the action may be settled
against one of the defendants provided that the settlement is fair, reasonable and in the best interests
of the class members: Ontario New Home Warranty Program et al. v. Chevron Chemical et al."

(iii) The Robertson Settlement

27 I concluded that the settlement agreement met the tests for approval under the CCAA4 and the
Class Proceedings Act.

28 As a general proposition, settlement of litigation is to be promoted. Settlement saves time
and expense for the parties and the court and enables individuals to extract themselves from a jus-
tice system that, while of a high caliber, is often alien and personally demanding. Even though set-
tlements are to be encouraged, fairness and reasonableness are not to be sacrificed in the process.

29 The presence or absence of opposition to a settlement may sometimes serve as a proxy for
reasonableness. This is not invariably so, particularly in a class proceeding settlement. In a class
proceeding, the court approval process is designed to provide some protection to absent class mem-
bers.

30 In this case, the proposed settlement is supported by the LP Entities, the Representative
Plaintiff, and the Monitor. No one, including the non-settling defendants all of whom received no-
tice, opposed the settlement. No class member appeared to oppose the settlement either.

31 The Representative Plaintiff is a very experienced and sophisticated litigant and has been so
recognized by the court. She is a freelance writer having published more than 15 books and having
been a regular contributor to Canadian magazines for over 40 years. She has already successfully
resolved a similar class proceeding against Thomson Canada Limited, Thomson Affiliates, Infor-
mation Access Company and Bell Global Media Publishing Inc. which was settled for $11 million
after 13 years of litigation. That proceeding involved allegations quite similar to those advanced in
the action before me. In approving the settlement in that case, Justice Cullity described the in-
volvement of the Representative Plaintiff in the class proceeding:

The Representative Plaintiff, Ms. Robertson, has been actively involved
throughout the extended period of the litigation. She has an honours degree in
English from the University of Manitoba, and an M.A. from Columbia Universi-
ty in New York. She is the author of works of fiction and non-fiction, she has
been a regular contributor to Canadian magazines and newspapers for over 40
years, and she was a founder member of each of the Professional Writers' Asso-
ciation of Canada and the Writers' Union of Canada. Ms. Robertson has been in
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communication with class members about the litigation since its inception and
has obtained funds from them to defray disbursements. She has clearly been a
driving force behind the litigation: Robertson v. Thomson Canada®.

32 The settlement agreement was recommended by experienced counsel and entered into after
serious and considered negotiations between sophisticated parties. The quantum of the class mem-
bers' claim for voting and distribution purposes, though not identical, was comparable to the settle-
ment in Robertson v. Thomson Canada. In approving that settlement, Justice Cullity stated:

Ms. Robertson's best estimate is that there may be 5,000 to 10,000 members in
the class and, on that basis, the gross settlement amount of $11 million does not
appear to be unreasonable. It compares very favourably to an amount negotiated
among the parties for a much wider class in the U.S. litigation and, given the
risks and likely expense attached to a continuation of the proceeding, does not
appear to be out of line. On this question I would, in any event, be very reluctant
to second guess the recommendations of experienced class counsel, and their
well informed client, who have been involved in all stages of the lengthy litiga-
tion.”

33 In my view, Ms. Robertson's and Mr. Guindon's description of the litigation risks in this
class proceeding were realistic and reasonable. As noted by class counsel in oral argument, issues
relating to the existence of any implied license arising from conduct, assessment of damages, and
recovery risks all had to be considered. Fundamentally, CPI was in an insolvency proceeding with
all its attendant risks and uncertainties. The settlement provided a possible avenue for recovery for
class members but at the same time preserved the claims of the class against the other defendants as
well as the claims against ProQuest for alleged violations attributable to CPI content. The settlement
brought finality to the claims in the action against CPI and removed any uncertainty and the possi-
bility of an adverse determination. Furthermore, it was integral to the success of the consolidated
plan of compromise that was being proposed in the CCA4 proceedings and which afforded some
possibility of recovery for the class. Given the nature of the CCAA Plan, it was not possible to as-
sess the final value of any distribution to the class. As stated in the joint factum filed by counsel for
CPI and the Representative Plaintiff, when measured against the litigation risks, the settlement
agreement represented a reasonable, pragmatic and realistic compromise of the class claims.

34 The Representative Plaintiff, Class Counsel and the Monitor were all of the view that the
settlement resulted in a fair and reasonable outcome. I agreed with that assessment. The settlement
was in the best interests of the class and was also beneficial to the LP Entities and their stakehold-
ers. | therefore granted my approval.

S.E. PEPALL J.
cp/e/qllxr/qlvxw/qlbdp

1 Annual Review of Insolvency Law, 2010, J.P. Sarra Ed, Carswell, Toronto at page 79.

2 (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div.) at 31.
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32007 ABQB 504 at para. 71; leave to appeal dismissed 2007 ABCA 266 (Alta. C.A.).
4 (2004), 47 C.B.R. (4th) 169 (Ont. S.C.1.).

5(2001), 31 C.B.R. (4th) 302 (Ont. S.C.J.) at para. 23.

6 Supra. at para. 9.

7 Supra. at para. 59.

8 S.0.1992, c. 6.

9 [1998] O.J. No. 1598 (Ont. Gen. Div.) at para. 9.

10 (1998), 40 O.R. (3d) 429 at para 30.

11 [1999] O.J. No. 2245 (Ont. S.C.J.) at para. 97.

12 [2009] O.J. No. 2650 at para. 15.

13 Robertson v. Thomson Canada, [2009] O.J. No. 2650 para. 20.
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David Bish, for the Underwriters.

Simon Bieber and Erin Pleet, for David Horsley.

James Grout, for the Ontario Securities Commission.

Emily Cole and Joseph Marin, for Allen Chan.

Susan E. Freedman and Brandon Barnes, for Kai Kit Poon.
Paul Emerson, for ACE/Chubb.

Sam Sasso, for Travelers.

ENDORSEMENT

1 G.B. MORAWETZ J.:-- On December 10, 2012, I released an endorsement granting this
motion with reasons to follow. These are those reasons.

Overview

2 The Applicant, Sino-Forest Corporation ("SFC"), seeks an order sanctioning (the "Sanction

Order") a plan of compromise and reorganization dated December 3, 2012 as modified, amended,

varied or supplemented in accordance with its terms (the "Plan") pursuant to section 6 of the Com-
panies’ Creditors Arrangement Act ("CCAA").

3 With the exception of one party, SFC's position is either supported or is not opposed.

4 Invesco Canada Ltd., Northwest & Ethical Investments LP and Comité Syndicale Nationale
de Retraite Batirente Inc. (collectively, the "Funds") object to the proposed Sanction Order. The
Funds requested an adjournment for a period of one month. I denied the Funds' adjournment request
in a separate endorsement released on December 10, 2012 (Re Sino-Forest Corporation, 2012
ONSC 7041). Alternatively, the Funds requested that the Plan be altered so as to remove Article 11
"Settlement of Claims Against Third Party Defendants".

5 The defined terms have been taken from the motion record.

6 SFC's counsel submits that the Plan represents a fair and reasonable compromise reached
with SFC's creditors following months of negotiation. SFC's counsel submits that the Plan, includ-
ing its treatment of holders of equity claims, complies with CCAA requirements and is consistent
with this court's decision on the equity claims motions (the "Equity Claims Decision") (2012 ONSC
4377, 92 C.B.R. (5th) 99), which was subsequently upheld by the Court of Appeal for Ontario
(2012 ONCA 816).

i Counsel submits that the classification of creditors for the purpose of voting on the Plan was
proper and consistent with the CCAA, existing law and prior orders of this court, including the Eq-
uity Claims Decision and the Plan Filing and Meeting Order.

8 The Plan has the support of the following parties:
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(a) the Monitor;

(b)  SFC's largest creditors, the Ad Hoc Committee of Noteholders (the "Ad Hoc
Noteholders");

(¢) Ernst & Young LLP ("E&Y");

(d) BDO Limited ("BDO"); and

(e) the Underwriters.

9 The Ad Hoc Committee of Purchasers of the Applicant's Securities (the "Ad Hoc Securities
Purchasers Committee", also referred to as the "Class Action Plaintiffs") has agreed not to oppose
the Plan. The Monitor has considered possible alternatives to the Plan, including liquidation and
bankruptcy, and has concluded that the Plan is the preferable option.

10 The Plan was approved by an overwhelming majority of Affected Creditors voting in person
or by proxy. In total, 99% in number, and greater than 99% in value, of those Affected Creditors
voting favoured the Plan.

11 Options and alternatives to the Plan have been explored throughout these proceedings. SFC
carried out a court-supervised sales process (the "Sales Process"), pursuant to the sales process or-
der (the "Sales Process Order"), to seek out potential qualified strategic and financial purchasers of
SFC's global assets. After a canvassing of the market, SFC determined that there were no qualified
purchasers offering to acquire its assets for qualified consideration ("Qualified Consideration"),
which was set at 85% of the value of the outstanding amount owing under the notes (the "Notes").

12 SFC's counsel submits that the Plan achieves the objective stated at the commencement of

the CCAA proceedings (namely, to provide a "clean break" between the business operations of the
global SFC enterprise as a whole ("Sino-Forest") and the problems facing SFC, with the aspiration
of saving and preserving the value of SFC's underlying business for the benefit of SFC's creditors).

Facts

13 SFC is an integrated forest plantation operator and forest products company, with most of its
assets and the majority of its business operations located in the southern and eastern regions of the
People's Republic of China ("PRC"). SFC's registered office is located in Toronto and its principal
business office is located in Hong Kong.

14 SFC is a holding company with six direct subsidiaries (the "Subsidiaries") and an indirect
majority interest in Greenheart Group Limited (Bermuda), a publicly-traded company. Including
SFC and the Subsidiaries, there are 137 entities that make up Sino-Forest: 67 companies incorpo-
rated in PRC, 58 companies incorporated in British Virgin Islands, 7 companies incorporated in
Hong Kong, 2 companies incorporated in Canada and 3 companies incorporated elsewhere.

15 On June 2, 2011, Muddy Waters LLC ("Muddy Waters"), a short-seller of SFC's securities,
released a report alleging that SFC was a "near total fraud" and a "Ponzi scheme". SFC subsequent-
ly became embroiled in multiple class actions across Canada and the United States and was sub-
jected to investigations and regulatory proceedings by the Ontario Securities Commission ("OSC"),
Hong Kong Securities and Futures Commission and the Royal Canadian Mounted Police.

16 SFC was unable to file its 2011 third quarter financial statements, resulting in a default un-
der its note indentures.



17 Following extensive arm's length negotiations between SFC and the Ad Hoc Noteholders,
the parties agreed on a framework for a consensual resolution of SFC's defaults under its note in-
dentures and the restructuring of its business. The parties ultimately entered into a restructuring
support agreement (the "Support Agreement") on March 30, 2012, which was initially executed by
holders of 40% of the aggregate principal amount of SFC's Notes. Additional consenting notehold-
ers subsequently executed joinder agreements, resulting in noteholders representing a total of more
than 72% of aggregate principal amount of the Notes agreeing to support the restructuring,.

18 The restructuring contemplated by the Support Agreement was commercially designed to
separate Sino-Forest's business operations from the problems facing the parent holding company
outside of PRC, with the intention of saving and preserving the value of SFC's underlying business.
Two possible transactions were contemplated:

(a)  First, a court-supervised Sales Process to determine if any person or group
of persons would purchase SFC's business operations for an amount in ex-
cess of the 85% Qualified Consideration;

(b) Second, if the Sales Process was not successful, a transfer of six immediate
holding companies (that own SFC's operating business) to an acquisition
vehicle to be owned by Affected Creditors in compromise of their claims
against SFC. Further, the creation of a litigation trust (including funding)
(the "Litigation Trust") to enable SFC's litigation claims against any person
not otherwise released within the CCAA proceedings, preserved and pur-
sued for the benefit of SFC's stakeholders in accordance with the Support
Agreement (concurrently, the "Restructuring Transaction").

19 SFC applied and obtained an initial order under the CCAA on March 30, 2012 (the "Initial
Order"), pursuant to which a limited stay of proceedings ("Stay of Proceedings") was also granted
in respect of the Subsidiaries. The Stay of Proceedings was subsequently extended by orders dated
May 31, September 28, October 10, and November 23, 2012, and unless further extended, will ex-
pire on February 1, 2013.

20 On March 30, 2012, the Sales Process Order was granted. While a number of Letters of In-
tent were received in respect of this process, none were qualified Letters of Intent, because none of
them offered to acquire SFC's assets for the Qualified Consideration. As such, on July 10, 2012,
SFC announced the termination of the Sales Process and its intention to proceed with the Restruc-
turing Transaction.

21 On May 14, 2012, this court granted an order (the "Claims Procedure Order") which ap-
proved the Claims Process that was developed by SFC in consultation with the Monitor.

22 As of the date of filing, SFC had approximately $1.8 billion of principal amount of debt
owing under the Notes, plus accrued and unpaid interest. As of May 15, 2012, Noteholders holding
in aggregate approximately 72% of the principal amount of the Notes, and representing more than
66.67% of the principal amount of each of the four series of Notes, agreed to support the Plan.

23 After the Muddy Waters report was released, SFC and certain of its officers, directors and
employees, along with SFC's former auditors, technical consultants and Underwriters involved in
prior equity and debt offerings, were named as defendants in a number of proposed class action
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lawsuits. Presently, there are active proposed class actions in four jurisdictions: Ontario, Quebec,
Saskatchewan and New York (the "Class Action Claims").

24 The Labourers v. Sino-Forest Corporation Class Action (the "Ontario Class Action") was
commenced in Ontario by Koskie Minsky LLP and Siskinds LLP. It has the following two compo-
nents: first, there is a shareholder claim (the "Shareholder Class Action Claims") brought on behalf
of current and former shareholders of SFC seeking damages in the amount of $6.5 billion for gen-
eral damages, $174.8 million in connection with a prospectus issued in June 2007, $330 million in
relation to a prospectus issued in June 2009, and $319.2 million in relation to a prospectus issued in
December 2009; second, there is a $1.8 billion noteholder claim (the "Noteholder Class Action
Claims") brought on behalf of former holders of SFC's Notes. The noteholder component seeks
damages for loss of value in the Notes.

25 The Quebec Class Action is similar in nature to the Ontario Class Action, and both plaintiffs
filed proof of claim in this proceeding. The plaintiffs in the Saskatchewan Class Action did not file
a proof of claim in this proceeding, whereas the plaintiffs in the New York Class Action did file a
proof of claim in this proceeding. A few shareholders filed proofs of claim separately, but no proof
of claim was filed by the Funds.

26 In this proceeding, the Ad Hoc Securities Purchasers Committee - represented by Siskinds
LLP, Koskie Minsky, and Paliare Roland Rosenberg Rothstein LLP - has appeared to represent the
interests of the shareholders and noteholders who have asserted Class Action Claims against SFC
and others.

27 Since 2000, SFC has had the following two auditors ("Auditors"): E&Y from 2000 to 2004
and 2007 to 2012 and BDO from 2005 to 2006.

28 The Auditors have asserted claims against SFC for contribution and indemnity for any
amounts paid or payable in respect of the Shareholder Class Action Claims, with each of the Audi-
tors having asserted claims in excess of $6.5 billion. The Auditors have also asserted indemnifica-
tion claims in respect the Noteholder Class Action Claims.

29 The Underwriters have similarly filed claims against SFC seeking contribution and indem-
nity for the Shareholder Class Action Claims and Noteholder Class Action Claims.

30 The Ontario Securities Commission ("OSC") has also investigated matters relating to SFC.
The OSC has advised that they are not seeking any monetary sanctions against SFC and are not
seeking monetary sanctions in excess of $100 million against SFC's directors and officers (this
amount was later reduced to $84 million).

31 SFC has very few trade creditors by virtue of its status as a holding company whose busi-
ness is substantially carried out through its Subsidiaries in PRC and Hong Kong.

32 On June 26, 2012, SFC brought a motion for an order declaring that all claims made against
SFC arising in connection with the ownership, purchase or sale of an equity interest in SFC and re-
lated indemnity claims to be "equity claims" (as defined in section 2 of the CCAA). These claims
encapsulate the commenced Shareholder Class Action Claims asserted against SFC. The Equity
Claims Decision did not purport to deal with the Noteholder Class Action Claims.

33 In reasons released on July 27, 2012, I granted the relief sought by SFC in the Equity Claims
Decision, finding that the "the claims advanced in the shareholder claims are clearly equity claims."
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The Auditors and Underwriters appealed the decision and on November 23, 2012, the Court of Ap-
peal for Ontario dismissed the appeal.

34 On August 31, 2012, an order was issued approving the filing of the Plan (the "Plan Filing
and Meeting Order").

35 According to SFC's counsel, the Plan endeavours to achieve the following purposes:

(a) to effect a full, final and irrevocable compromise, release, discharge, can-
cellation and bar of all affected claims;

(b)  to effect the distribution of the consideration provided in the Plan in re-
spect of proven claims;

(c)  to transfer ownership of the Sino-Forest business to Newco and then to
Newco II, in each case free and clear of all claims against SFC and certain
related claims against the Subsidiaries so as to enable the Sino-Forest
business to continue on a viable, going concern basis for the benefit of the
Affected Creditors; and

(d) to allow Affected Creditors and Noteholder Class Action Claimants to
benefit from contingent value that may be derived from litigation claims to
be advanced by the litigation trustee.

36 Pursuant to the Plan, the shares of Newco ("Newco Shares") will be distributed to the Af-
fected Creditors. Newco will immediately transfer the acquired assets to Newco II.

37 SFC's counsel submits that the Plan represents the best available outcome in the circum-
stances and those with an economic interest in SFC, when considered as a whole, will derive greater
benefit from the implementation of the Plan and the continuation of the business as a going concern
than would result from bankruptcy or liquidation of SFC. Counsel further submits that the Plan
fairly and equitably considers the interests of the Third Party Defendants, who seck indemnity and
contribution from SFC and its Subsidiaries on a contingent basis, in the event that they are found to
be liable to SFC's stakeholders. Counsel further notes that the three most significant Third Party
Defendants (E&Y, BDO and the Underwriters) support the Plan.

38 SFC filed a version of the Plan in August 2012. Subsequent amendments were made over
the following months, leading to further revised versions in October and November 2012, and a fi-
nal version dated December 3, 2012 which was voted on and approved at the meeting. Further
amendments were made to obtain the support of E&Y and the Underwriters. BDO availed itself of
those terms on December 5, 2012.

39 The current form of the Plan does not settle the Class Action Claims. However, the Plan
does contain terms that would be engaged if certain conditions are met, including if the class action
settlement with E&Y receives court approval.

40 Affected Creditors with proven claims are entitled to receive distributions under the Plan of
(i) Newco Shares, (ii) Newco notes in the aggregate principal amount of U.S. $300 million that are
secured and guaranteed by the subsidiary guarantors (the "Newco Notes"), and (iii) Litigation Trust
Interests.

41 Affected Creditors with proven claims will be entitled under the Plan to: (a) their pro rata
share of 92.5% of the Newco Shares with early consenting noteholders also being entitled to their
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pro rata share of the remaining 7.5% of the Newco Shares; and (b) their pro rata share of the
Newco Notes. Affected Creditors with proven claims will be concurrently entitled to their pro rata
share of 75% of the Litigation Trust Interests; the Noteholder Class Action Claimants will be enti-
tled to their pro rata share of the remaining 25% of the Litigation Trust Interests.

42 With respect to the indemnified Noteholder Class Action Claims, these relate to claims by
former noteholders against third parties who, in turn, have alleged corresponding indemnification
claims against SFC. The Class Action Plaintiffs have agreed that the aggregate amount of those
former noteholder claims will not exceed the Indemnified Noteholder Class Action Limit of $150
million. In turn, indemnification claims of Third Party Defendants against SFC with respect to in-
demnified Noteholder Class Action Claims are also limited to the $150 million Indemnified Note-
holder Class Action Limit.

43 The Plan includes releases for, among others, (a) the subsidiary; (b) the Underwriters' liabil-
ity for Noteholder Class Action Claims in excess of the Indemnified Noteholder Class Action Limit;
(c) E&Y in the event that all of the preconditions to the E&Y settlement with the Ontario Class Ac-
tion plaintiffs are met; and (d) certain current and former directors and officers of SFC (collectively,
the "Named Directors and Officers"). It was emphasized that non-released D&O Claims (being
claims for fraud or criminal conduct), conspiracy claims and section 5.1 (2) D&O Claims are not
being released pursuant to the Plan.

44 The Plan also contemplates that recovery in respect of claims of the Named Directors and
Officers of SFC in respect of any section 5.1 (2) D&O Claims and any conspiracy claims shall be
directed and limited to insurance proceeds available from SFC's maintained insurance policies.

45 The meeting was carried out in accordance with the provisions of the Plan Filing and Meet-
ing Order and that the meeting materials were sent to stakeholders in the manner required by the
Plan Filing and Meeting Order. The Plan supplement was authorized and distributed in accordance
with the Plan Filing and Meeting Order.

46 The meeting was ultimately held on December 3, 2012 and the results of the meeting were
as follows:

(a) the number of voting claims that voted on the Plan and their value for and
against the Plan;
(b)  The results of the Meeting were as follows:

a. the number of Voting Claims that voted on the Plan and their value
for and against the Plan:

Numiher of Votes Yalue of Votes
Total Claims Voting For 250 ) VA 1465066204 | 0007
Total Claims Voting Against 3 1.19%| 8 414.087 {03%

Total Claims Voting 253 10000%) S 1466180201 | 100.00%
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b.  the number of votes for and against the Plan in connection with
Class Action Indemnity Claims in respect of Indemnified Noteholder
Class Action Claims up to the Indemnified Noteholder Limit:

Vote For Vote Against Total Vetes

Class Action Indemnity Claims

c. the number of Defence Costs Claims votes for and against the Plan
and their value:

Numiber of Vates 2 Valug of Yotes
T otal Claims Voting For 12 P231%| 8 8373016 | 96.10%
T gtal Claims Voting Against 1 T6%%| 8 40000 3.50%
T otal Claimes Voting 13 0000%| S 8715016 | 10.00%
d.  the overall impact on the approval of the Plan if the count were to

include Total Unresolved Claims (including Defence Costs Claims)
and, in order to demonstrate the "worst case scenario" if the entire
$150 million of the Indemnified Noteholder Class Action Limit had
been voted a "no" vote (even though 4 of 5 votes were "yes" votes

and the remaining "no" vote was from BDO, who has now agreed to
support the Plan):

Number of Vates Value of Yotes G
T otal Claims Voting For 263 98.50Ps| & 1474140082 | 90.72%
T otal Claims Vo ting Against 4 1.5 8 130734087 3.23%
T otal Claims Vo ting 267 100.060%:| S 1424903163 | 100.00%

e. E&Y has now entered into a settlement ("E&Y Settlement") with the
Ontario plaintiffs and the Quebec plaintiffs, subject to several condi-
tions and approval of the E&Y Settlement itself.

47 As noted in the endorsement dated December 10, 2012, which denied the Funds' adjourn-
ment request, the E&Y Settlement does not form part of the Sanction Order and no relief is being
sought on this motion with respect to the E&Y Settlement. Rather, section 11.1 of the Plan contains
provisions that provide a framework pursuant to which a release of the E&Y claims under the Plan
will be effective if several conditions are met. That release will only be granted if all conditions are
met, including further court approval.
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48 Further, SFC's counsel acknowledges that any issues relating to the E&Y Settlement, in-
cluding fairness, continuing discovery rights in the Ontario Class Action or Quebec Class Action, or
opt out rights, are to dealt with at a further court-approval hearing.

Law and Argument

49 Section 6(1) of the CCAA provides that courts may sanction a plan of compromise if the
plan has achieved the support of a majority in number representing two-thirds in value of the credi-
tors.

50 To establish the court's approval of a plan of compromise, the debtor company must estab-
lish the following:

(a) there has been strict compliance with all statutory requirements and ad-
herence to previous orders of the court;

(b) nothing has been done or purported to be done that is not authorized by the
CCAA; and

(¢c) the plan is fair and reasonable.

(See Re Canadian Airlines Corporation, 2000 ABQB 442, leave to appeal denied, 2000 ABCA 238,
affd 2001 ABCA 9, leave to appeal to SCC refused July 21, 2001, [2001] S.C.C.A. No. 60 and Re
Nelson Financial Group Limited, 2011 ONSC 2750, 79 C.B.R. (5th) 307).

51 SFC submits that there has been strict compliance with all statutory requirements.

52 On the initial application, I found that SFC was a "debtor company" to which the CCAA
applies. SFC is a corporation continued under the Canada Business Corporations Act ("CBCA")
and is a "company" as defined in the CCAA. SFC was "reasonably expected to run out of liquidity
within a reasonable proximity of time" prior to the Initial Order and, as such, was and continues to
be insolvent. SFC has total claims and liabilities against it substantially in excess of the $5 million
statutory threshold.

53 The Notice of Creditors' Meeting was sent in accordance with the Meeting Order and the
revised Noteholder Mailing Process Order and, further, the Plan supplement and the voting proce-
dures were posted on the Monitor's website and emailed to each of the ordinary Affected Creditors.
It was also delivered by email to the Trustees and DTC, as well as to Globic who disseminated the
information to the Registered Noteholders. The final version of the Plan was emailed to the Affect-
ed Creditors, posted on the Monitor's website, and made available for review at the meeting.

54 SFC also submits that the creditors were properly classified at the meeting as Affected
Creditors constituted a single class for the purposes of considering the voting on the Plan. Further,
and consistent with the Equity Claims Decision, equity claimants constituted a single class but were
not entitled to vote on the Plan. Unaffected Creditors were not entitled to vote on the Plan.

55 Counsel submits that the classification of creditors as a single class in the present case com-
plies with the commonality of interests test. See Re Canadian Airlines Corporation.

56 Courts have consistently held that relevant interests to consider are the legal interests of the
creditors hold gua creditor in relationship to the debtor prior to and under the plan. Further, the
commonality of interests should be considered purposively, bearing in mind the object of the
CCAA, namely, to facilitate reorganizations if possible. See Stelco Inc. (2005), 78 O.R. (3d) 241
(Ont. C.A.), Re Canadian Airlines Corporation, and Re Nortel Networks Corporation [2009] O.J.
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No. 2166 (Ont. S.C.). Further, courts should resist classification approaches that potentially jeop-
ardize viable plans.

57 In this case, the Affected Creditors voted in one class, consistent with the commonality of
interests among Affected Creditors, considering their legal interests as creditors. The classification
was consistent with the Equity Claims Decision.

58 I am satisfied that the meeting was properly constituted and the voting was properly carried
out. As described above, 99% in number, and more than 99% in value, voting at the meeting fa-
voured the Plan.

59 SFC's counsel also submits that SFC has not taken any steps unauthorized by the CCAA or
by court orders. SFC has regularly filed affidavits and the Monitor has provided regular reports and
has consistently opined that SFC is acting in good faith and with due diligence. The court has so
ruled on this issue on every stay extension order that has been granted.

60 In Nelson Financial, 1 articulated relevant factors on the sanction hearing. The following list
of factors is similar to those set out in Re Canwest Global Communications Corporation, 2010
ONSC 4209, 70 C.B.R. (5th) 1:

Il The claims must have been properly classified, there must be no secret ar-
rangements to give an advantage to a creditor or creditor; the approval of
the plan by the requisite majority of creditors is most important;

2. Itis helpful if the Monitor or some other disinterested person has prepared
an analysis of anticipated receipts and liquidation or bankruptcy;

3. If other options or alternatives have been explored and rejected as worka-
ble, this will be significant;

4. Consideration of the oppression rights of certain creditors; and

5. Unfairness to shareholders.

6.  The court will consider the public interest.

61 The Monitor has considered the liquidation and bankruptcy alternatives and has determined

that it does not believe that liquidation or bankruptcy would be a preferable alternative to the Plan.
There have been no other viable alternatives presented that would be acceptable to SFC and to the
Affected Creditors. The treatment of shareholder claims and related indemnity claims are, in my
view, fair and consistent with CCAA and the Equity Claims Decision.

62 In addition, 99% of Affected Creditors voted in favour of the Plan and the Ad Hoc Securi-
ties Purchasers Committee have agreed not to oppose the Plan. I agree with SFC's submission to the
effect that these are exercises of those parties' business judgment and ought not to be displaced.

63 I am satisfied that the Plan provides a fair and reasonable balance among SFC's stakeholders
while simultaneously providing the ability for the Sino-Forest business to continue as a going con-
cern for the benefit of all stakeholders.

64 The Plan adequately considers the public interest. I accept the submission of counsel that the
Plan will remove uncertainty for Sino-Forest's employees, suppliers, customers and other stake-
holders and provide a path for recovery of the debt owed to SFC's non-subordinated creditors. In
addition, the Plan preserves the rights of aggrieved parties, including SFC through the Litigation
Trust, to pursue (in litigation or settlement) those parties that are alleged to share some or all of the
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responsibility for the problems that led SFC to file for CCAA protection. In addition, releases are
not being granted to individuals who have been charged by OSC staff, or to other individuals
against whom the Ad Hoc Securities Purchasers Committee wishes to preserve litigation claims.

65 In addition to the consideration that is payable to Affected Creditors, Early Consent Note-
holders will receive their pro rata share of an additional 7.5% of the Newco Shares ("Early Consent
Consideration"). Plans do not need to provide the same recovery to all creditors to be considered
fair and reasonable and there are several plans which have been sanctioned by the courts featuring
differential treatment for one creditor or one class of creditors. See, for example, Canwest Global
and Re Armbro Enterprises Inc. (1993), 22 C.B.R. (3d) 80 (Ont. Gen. Div.). A common theme per-
meating such cases has been that differential treatment does not necessarily result in a finding that
the Plan is unfair, as long as there is a sufficient rational explanation.

66 In this case, SFC's counsel points out that the Early Consent Consideration has been a fea-
ture of the restructuring since its inception. It was made available to any and all noteholders and
noteholders who wished to become Early Consent Noteholders were invited and permitted to do so
until the early consent deadline of May 15, 2012. I previously determined that SFC made available
to the noteholders all information needed to decide whether they should sign a joinder agreement
and receive the Early Consent Consideration, and that there was no prejudice to the noteholders in
being put to that election early in this proceeding.

67 As noted by SFC's counsel, there was a rational purpose for the Early Consent Considera-
tion. The Early Consent Noteholders supported the restructuring through the CCAA proceedings

which, in turn, provided increased confidence in the Plan and facilitated the negotiations and ap-

proval of the Plan. I am satisfied that this feature of the Plan is fair and reasonable.

68 With respect to the Indemnified Noteholder Class Action Limit, I have considered SFC's
written submissions and accept that the $150 million agreed-upon amount reflects risks faced by
both sides. The selection of a $150 million cap reflects the business judgment of the parties making
assessments of the risk associated with the noteholder component of the Ontario Class Action and,
in my view, is within the "general range of acceptability on a commercially reasonable basis". See
Re Ravelston Corporation, (2005) 14 C.B.R. (5th) 207 (Ont. S.C). Further, as noted by SFC's coun-
sel, while the New York Class Action Plaintiffs filed a proof of claim, they have not appeared in
this proceeding and have not stated any opposition to the Plan, which has included this concept
since its inception.

69 Turning now to the issue of releases of the Subsidiaries, counsel to SFC submits that the
unchallenged record demonstrates that there can be no effective restructuring of SFC's business and
separation from its Canadian parent if the claims asserted against the Subsidiaries arising out of or
connected to claims against SFC remain outstanding. The Monitor has examined all of the releases
in the Plan and has stated that it believes that they are fair and reasonable in the circumstances.

70 The Court of Appeal in ATB Financial v. Metcalfe & Mansfield Alternative Investments 11
Corporation, 2008 ONCA 587, 45 C.B.R. (5th) 163 stated that the "court has authority to sanction
plans incorporating third party releases that are reasonably related to the proposed restructuring".

71 In this case, counsel submits that the release of Subsidiaries is necessary and essential to the
restructuring of SFC. The primary purpose of the CCAA proceedings was to extricate the business
of Sino-Forest, through the operation of SFC's Subsidiaries (which were protected by the Stay of
Proceedings), from the cloud of uncertainty surrounding SFC. Accordingly, counsel submits that
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there is a clear and rational connection between the release of the Subsidiaries in the Plan. Further,
it is difficult to see how any viable plan could be made that does not cleanse the Subsidiaries of the
claims made against SFC.

72 Counsel points out that the Subsidiaries who are to have claims against them released are
contributing in a tangible and realistic way to the Plan. The Subsidiaries are effectively contributing
their assets to SFC to satisfy SFC's obligations under their guarantees of SFC's note indebtedness,
for the benefit of the Affected Creditors. As such, counsel submits the releases benefit SFC and the
creditors generally.

73 In my view, the basis for the release falls within the guidelines previously set out by this
court in ATB Financial, Re Nortel Networks, 2010 ONSC 1708, and Re Kitchener Frame Limited,
2012 ONSC 234, 86 C.B.R. (5th) 274. Further, it seems to me that the Plan cannot succeed without
the releases of the Subsidiaries. I am satisfied that the releases are fair and reasonable and are ra-
tionally connected to the overall purpose of the Plan.

74 With respect to the Named Directors and Officers release, counsel submits that this release
is necessary to effect a greater recovery for SFC's creditors, rather than having those directors and
officers assert indemnity claims against SFC. Without these releases, the quantum of the unresolved
claims reserve would have to be materially increased and, to the extent that any such indemnity
claim was found to be a proven claim, there would have been a corresponding dilution of considera-
tion paid to Affected Creditors.

75 It was also pointed out that the release of the Named Directors and Officers is not unlimited;
among other things, claims for fraud or criminal conduct, conspiracy claims, and section 5.1 (2)
D&O Claims are excluded.

76 I am satisfied that there is a reasonable connection between the claims being compromised
and the Plan to warrant inclusion of this release.

77 Finally, in my view, it is necessary to provide brief comment on the alternative argument of
the Funds, namely, the Plan be altered so as to remove Article 11 "Settlement of Claims Against
Third Party Defendants". The Plan was presented to the meeting with Article 11 in place. This was
the Plan that was subject to the vote and this is the Plan that is the subject of this motion. The alter-
native proposed by the Funds was not considered at the meeting and, in my view, it is not appropri-
ate to consider such an alternative on this motion.

Disposition

78 Having considered the foregoing, I am satisfied that SFC has established that:

(1)  there has been strict compliance with all statutory requirements and ad-
herence to the previous orders of the court;

(if)  nothing has been done or purported to be done that is not authorized by the
CCAA; and

(iii) the Plan is fair and reasonable.

79 Accordingly, the motion is granted and the Plan is sanctioned. An order has been signed
substantially in the form of the draft Sanction Order.

G.B. MORAWETZ J.
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Court of Appeal for Ontario,
Laskin, Cronk and Blair JJ.A.
August 18,2008

Debtor and creditor -- Companies' Creditors Arrangement Act -- Companies’' Creditors Arrange-
ment Act permitting inclusion of third-party releases in plan of compromise or arrangement to be
sanctioned by court where those releases are reasonably connected to proposed restructuring --
Companies' Creditors Arrangement Act, R.S.C. 19835, c. C-36.

In response to a liquidity crisis which threatened the Canadian market in Asset Backed Commercial
Paper ("ABCP"), a creditor-initiated Plan of Compromise and Arrangement was crafted. The Plan
called for the release of third parties from any liability associated with ABCP, including, with cer-
tain narrow exceptions, liability for claims relating to fraud. The "double majority" required by s. 6
of the Companies' Creditors Arrangement Act ("CCAA") approved the Plan. The respondents
sought court approval of the Plan under s. 6 of the CCAA. The application judge made the follow-
ing findings: (a) the parties to be released were necessary and essential to the restructuring; (b) the
claims to be released were rationally related to the purpose of the Plan and necessary for it; (c) the
Plan could not succeed without the releases; (d) the parties who were to have claims against them
released were contributing in a tangible and realistic way to the Plan; and (e) the Plan would benefit
not only the debtor companies but creditor noteholders generally. The application judge sanctioned
the Plan. The appellants were holders of ABCP notes who opposed the Plan. On appeal, they argued
that the CCAA does not permit a release of claims against third parties and that the releases consti-
tute an unconstitutional confiscation of private property that is within the exclusive domain of the
provinces under s. 92 of the Constitution Act, 1867.

Held, the appeal should be dismissed.

On a proper interpretation, the CCAA permits the inclusion of third-party releases in a plan of com-
promise or arrangement to be sanctioned by the court where those releases are reasonably connected
to the proposed restructuring. That conclusion is supported by (a) the open-ended, flexible character
of the CCAA itself; (b) the broad nature of the term "compromise or arrangement” as used in the
CCAA; and (c) the express statutory effect of the "double majority” vote and court sanction which
render the plan binding on all creditors, including those unwilling to accept certain portions of it.
The first of these signals a flexible approach to the application of the CCAA in new and evolving
situations, an active judicial role in its application and interpretation, and a liberal approach to in-
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terpretation. The second provides the entrée to negotiations between the parties [page514] affected
in the restructuring and furnishes them with the ability to apply the broad scope of their ingenuity to
fashioning the proposal. The latter afford necessary protection to unwilling creditors who may be
deprived of certain of their civil and property rights as a result of the process.

While the principle that legislation must not be construed so as to interfere with or prejudice estab-
lished contractual or proprietary rights -- including the right to bring an action -- in the absence of a
clear indication of legislative intention to that effect is an important one, Parliament's intention to
clothe the court with authority to consider and sanction a plan that contains third-party releases is
expressed with sufficient clarity in the "compromise or arrangement" language of the CCAA cou-
pled with the statutory voting and sanctioning mechanism making the provisions of the plan binding
on all creditors. This is not a situation of impermissible "gap-filling" in the case of legislation se-
verely affecting property rights; it is a question of finding meaning in the language of the Act itself.

Interpreting the CCAA as permitting the inclusion of third-party releases in a plan of compromise or
arrangement is not unconstitutional under the division-of-powers doctrine and does not contravene
the rules of public order pursuant to the Civil Code of Quebec. The CCAA is valid federal legisla-
tion under the federal insolvency power, and the power to sanction a plan of compromise or ar-
rangement that contains third-party releases is embedded in the wording of the CCAA. The fact that
this may interfere with a claimant's right to pursue a civil action or trump Quebec rules of public
order is constitutionally immaterial. To the extent that the provisions of the CCAA are inconsistent
with provincial legislation, the federal legislation is paramount.

The application judge's findings of fact were supported by the evidence. His conclusion that the
benefits of the Plan to the creditors as a whole and to the debtor companies outweighed the negative
aspects of compelling the unwilling appellants to execute the releases was reasonable.
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See Schedule "C" -- Counsel for list of counsel.

The judgment of the court was delivered by
BLAIR J.A.: --
A. Introduction

[1] In August 2007, a liquidity crisis suddenly threatened the Canadian market in Asset Backed
Commercial Paper ("ABCP"). The crisis was triggered by a loss of confidence amongst investors
stemming from the news of widespread defaults on U.S. sub-prime mortgages. The loss of confi-
dence placed the Canadian financial market at risk generally and was reflective of an economic vol-
atility worldwide.

[2] By agreement amongst the major Canadian participants, the $32 billion Canadian market in
third-party ABCP was frozen on August 13, 2007, pending an attempt to resolve the crisis through a
restructuring of that market. The Pan-Canadian Investors Committee, chaired by Purdy Crawford,
C.C, Q.C., was formed and ultimately put forward the creditor-initiated Plan of Compromise and
Arrangement that forms the subject-matter of these proceedings. The Plan was sanctioned by Colin
L. Campbell J. on June 5, 2008.
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[3] Certain creditors who opposed the Plan seek leave to appeal and, if leave is granted, appeal
from that decision. They raise an important point regarding the permissible scope of a restructuring
under the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 as amended ("CCAA"): can
the court sanction a Plan that calls for creditors to provide releases to third parties who are them-
selves solvent and not creditors of the debtor company? They also argue that, if the answer to this
question is yes, the [page517] application judge erred in holding that this Plan, with its particular
releases (which bar some claims even in fraud), was fair and reasonable and therefore in sanctioning
it under the CCAA.

Leave to appeal

[4] Because of the particular circumstances and urgency of these proceedings, the court agreed to
collapse an oral hearing for leave to appeal with the hearing of the appeal itself. At the outset of ar-
gument, we encouraged counsel to combine their submissions on both matters.

[5] The proposed appeal raises issues of considerable importance to restructuring proceedings
under the CCAA Canada-wide. There are serious and arguable grounds of appeal and -- given the
expedited timetable -- the appeal will not unduly delay the progress of the proceedings. I am satis-
fied that the criteria for granting leave to appeal in CCAA proceedings, set out in such cases as
Cineplex Odeon Corp. (Re) (2001), 24 C.B.R. (4th) 201 (Ont. C.A.) and Re Country Style Food
Services, [2002] O.]. No. 1377, 158 O.A.C. 30 (C.A.) are met. [ would grant leave to appeal.

Appeal

[6] For the reasons that follow, however, I would dismiss the appeal.
B. Facts

The parties

[7] The appellants are holders of ABCP Notes who oppose the Plan. They do so principally on
the basis that it requires them to grant releases to third-party financial institutions against whom
they say they have claims for relief arising out of their purchase of ABCP Notes. Amongst them are
an airline, a tour operator, a mining company, a wireless provider, a pharmaceuticals retailer and
several holding companies and energy companies.

[8] Each of the appellants has large sums invested in ABCP -- in some cases, hundreds of mil-
lions of dollars. Nonetheless, the collective holdings of the appellants -- slightly over $1 billion --
represent only a small fraction of the more than $32 billion of ABCP involved in the restructuring.

[9] The lead respondent is the Pan-Canadian Investors Committee which was responsible for the
creation and negotiation of the Plan on behalf of the creditors. Other respondents include various
major international financial institutions, the five largest Canadian banks, several trust companies
and some smaller holders of ABCP product. They participated in the market in a number of differ-
ent ways. [page518]

The ABCP market

[10] Asset Backed Commercial Paper is a sophisticated and hitherto well-accepted financial in-
strument. It is primarily a form of short-term investment -- usually 30 to 90 days -- typically with a
low-interest yield only slightly better than that available through other short-term paper from a gov-
ernment or bank. It is said to be "asset backed" because the cash that is used to purchase an ABCP
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Note is converted into a portfolio of financial assets or other asset interests that in turn provide se-
curity for the repayment of the notes.

[11] ABCP was often presented by those selling it as a safe investment, somewhat like a guaran-
teed investment certificate.

[12] The Canadian market for ABCP is significant and administratively complex. As of August
2007, investors had placed over $116 billion in Canadian ABCP. Investors range from individual
pensioners to large institutional bodies. On the selling and distribution end, numerous players are
involved, including chartered banks, investment houses and other financial institutions. Some of
these players participated in multiple ways. The Plan in this proceeding relates to approximately
$32 billion of non-bank sponsored ABCP, the restructuring of which is considered essential to the
preservation of the Canadian ABCP market.

[13] As I understand it, prior to August 2007, when it was frozen, the ABCP market worked as
follows.

[14] Various corporations (the "Sponsors") would arrange for entities they control ("Conduits") to
make ABCP Notes available to be sold to investors through "Dealers" (banks and other investment
dealers). Typically, ABCP was issued by series and sometimes by classes within a series.

[15] The cash from the purchase of the ABCP Notes was used to purchase assets which were held
by trustees of the Conduits ("Issuer Trustees") and which stood as security for repayment of the
notes. Financial institutions that sold or provided the Conduits with the assets that secured the
ABCP are known as "Asset Providers". To help ensure that investors would be able to redeem their
notes, "Liquidity Providers" agreed to provide funds that could be drawn upon to meet the demands
of maturing ABCP Notes in certain circumstances. Most Asset Providers were also Liquidity Pro-
viders. Many of these banks and financial institutions were also holders of ABCP Notes ("Note-
holders"). The Asset and Liquidity Providers held first charges on the assets.

[16] When the market was working well, cash from the purchase of new ABCP Notes was also
used to pay off maturing ABCP [page519] Notes; alternatively, Noteholders simply rolled their
maturing notes over into new ones. As I will explain, however, there was a potential underlying
predicament with this scheme.

The liquidity crisis

[17] The types of assets and asset interests acquired to "back" the ABCP Notes are varied and
complex. They were generally long-term assets such as residential mortgages, credit card receiva-
bles, auto loans, cash collateralized debt obligations and derivative investments such as credit de-
fault swaps. Their particular characteristics do not matter for the purpo<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>